
IMPORTANT – THIS COMMUNICATION AFFECTS YOUR PROPERTY 
OR PROPERTY THAT YOU HAVE AN INTEREST IN 

 
TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997 (AS AMENDED) 

 
ENFORCEMENT NOTICE 

 
REFERENCE NUMBER: 17/00165/ENFHSH 

 
To:  
 
MR DAVID MCCULLOCH MERCER and MS MAEZENA AGNIESKA JEDROL 
6 Battery Place 
Rothesay 
Isle of Bute 
PA20 9DP 
 
 
1.  THIS IS A FORMAL NOTICE which is issued by Argyll and Bute Council, as Planning 

Authority, because it appears to them that there has been a breach of planning 
control, under Section 127 of the Town and Country Planning (Scotland) Act 1997, as 
amended,  (‘the Act’) , at the Land Affected , hereinafter defined.  Argyll and Bute 
Council consider that it is expedient to issue this notice, having regard to the 
provisions of the development plan and to other material considerations. 

  
2. THE LAND AFFECTED  
 

The subjects known as and forming 6 BATTERY PLACE, ROTHESAY, ISLE OF 
BUTE PA20 9DP shown delineated in red on the plan attached to this notice. 
(Hereinafter referred to as ‘the Land Affected’)  
 

3. THE BREACH OF PLANNING CONTROL ALLEGED 
 

In terms of Section 123 (1)(a) of the Act the carrying out of development in, on, over 
or under the Land Affected without the required planning permission relative to: 

 
The removal of 6 timber framed sliding sash and case single glazed windows and 
replacement of the same with 6 white uPVC double glazed sash and case windows 
(‘the Development’).   
 

4. REASONS FOR ISSUING THIS NOTICE 
 

The unauthorised replacement windows have non-traditional frames which, by virtue 
of their inappropriate construction and opening mechanisms, have an unacceptable 
impact upon the appearance and the architectural and historic interest of the 
conservation area in which the Land Affected is located. Notwithstanding the 
presence of other unauthorised uPVC framed replacement windows within the 
conservation area, the retention of the Development would harm the wider 
conservation area status and fail to enhance its character as required by national and 
local policy. The Development fails to preserve or at least have a neutral effect on the 
character of the conservation area contrary to the policy position expressed in 
Scottish Planning Policy and Scottish Historic Environment Policy.  

 
 The Development is contrary to Policy LDP 3(C) of the Local Development Plan and 

SG LDP ENV 17 of the Argyll and Bute Council Local Development Plan 



Supplementary Guidance adopted March 2016 which presumes against development 
which does not preserve or enhance the character or appearance of a conservation 
area.  The council’s Technical Working Note Rothesay Windows specifically identifies 
some flexibility for non-prime townscape blocks but the Development is not consistent 
with the requirements and expectations of this document which represents the will of 
the planning authority.  Windows in a building such as the Land Affected should at the 
very least have the appearance of sliding sash and case windows.  

 
There has been a breach of planning control and it is expedient to issue this notice 
having regard to the provisions of the Local Development Plan and other material 
considerations. 
 

5. WHAT YOU ARE REQUIRED TO DO 
 

 You are required to: 
 

Remove 6 unauthorised uPVC window frames and double glazing from the Land 
Affected and thereafter immediately replace the same with 6 sliding sash and case 
windows in accordance with the specification contained in Appendix A of this notice. 

 
Time period for compliance: 15 months from the date this notice takes effect. 

 
6. WHEN THIS NOTICE TAKES EFFECT 
 

This notice takes effect on: 29th September 2017 subject to Section 131(3) of the Act 
which provides that where an appeal is made to the Scottish Government before the 
date this notice takes effect that this notice shall be of no effect pending the final 
determination or the withdrawal of the appeal.   

 
7. YOUR RIGHT OF APPEAL 

 
You can appeal against this notice, but your appeal must be received or posted in 
time to be received by the Scottish Ministers before 27th October 2017.  Schedule 1 
to this notice gives information on your rights of appeal READ IT CAREFULLY. 

 
8. WHAT HAPPENS IF YOU DO NOT APPEAL 
 

If you do not appeal against this notice, it will take effect on 29th September 2017 and 
you must then ensure that the required steps for complying with it, for which you may 
be held responsible, are taken with the period(s) specified in the notice.  Failure to 
comply with an enforcement notice which has taken effect can result in prosecution 
and/or remedial action by the Council. 
 

Dated: 20th September 2017 

 
Head of Planning and Regulatory Services  
Kilmory 
Lochgilphead 
 
On behalf of Argyll and Bute Council, Kilmory, Lochgilphead, PA31 8RT 
APPENDIX A TO ENFORCEMENT NOTICE 17/00165/ENFHSH 
 



The 6 unauthorised uPVC windows to be removed and immediately replaced with 6  sliding 
sash and case windows the component parts of which will replicate the detail of the original 
timber framed sliding sash and case windows of the Land Affected as shown in the pictures 
below, in accordance with the following specifications; 
 

1. Materials – the sliding sash and case windows may be formed from uPVC or timber 
 

2. Sash box – Frame depth, material thicknesses and profiles of the original timber 
sliding sash and case windows of the Land Affected to be replicated.  Inside and 
outside linings to be sized to provide an offset from the window ingo to match original.  
Frame to have removable pocket piece for access to weights.  Where timber is used 
timber species to be preservative treated select grade. 
 

3. Beads – Parting bead, inside bead and batten rods to be replicated to match the 
original sliding timber sash and case windows of the Land Affected. Where windows 
are constructed of timber, timber species of external beads to be preservative treated 
selected grade. 

 
4. Window sill - Profile to be replicated to match original. Where constructed of timber, 

timber to be hardwood suitable for external conditions.   
 

5. Sashes –Top sash and bottom sash profiles to match that of original windows of the 
Land Affected, including meeting rails (plus any counter check), mouldings, moulded 
horns and drips.  
 

6. Weights – Each sash to be weighted with new lead weights, individually sized to suit 
weight of sash after installation of glazing to ensure full operation.  Ropes or chains to 
be used, depending on individual weight of sash. 
 

7. Glazing – single or double clear float glass.  Glazing to be restrained by pins and 
putty, not timber beading. 
 

8. Ironmongery – Sash lifts, axle pulley, sash fasteners, sash hooks, batten screw 
fixings, batten rod hinges, sash hooks and simplex hinges.  All to match original 
windows of the Land Affected. 
 

9. New sash and case windows to be fabricated to ensure that they afford effective 
protection against wind and rain. 
 

10. Fabrication to be carried out by operatives experienced in the replication and 
conservation of sash and case windows 

 
11. Pointing around the 6 sliding sash and case windows to be fully renewed in burnt 

sand and boiled linseed oil mastic.  Mastic to be mixed on site with a sand colour to 
closely match the existing original sandstone colour used in the Land Affected. 
Alternatively, use suppliers known to provide a colour matching service.  Mastic is 
NOT to be painted as this accelerates the drying of the mastic and subsequent 
failure.   

 
Photographs 
 
 
 
 
 



SCHEDULE 1 
EXPLANATORY NOTE FOR THOSE IN RECEIPT OF  

AN ENFORCEMENT NOTICE 
  

RELEVENT LEGISLATION 
  
RELEVENT LEGISLATION 
 
A summary of Sections 127 to 134 of the Town and Country Planning (Scotland) Act 1997 
(as amended) are attached.  You will wish to note in particular the points referred below. 
 
RIGHT OF APPEAL 
  
If you wish to appeal against this notice, you should write to the Directorate for Planning and 
Environmental Appeals, 4 The Courtyard, Callendar Business Park, Callendar Road, Falkirk, 
FK1 1XR.  The appeal must be received, or posted in time to be received, by the Scottish 
Government before the date WHEN THIS NOTICE TAKES EFFECT specified in the 
notice. The Scottish Government has no power to consider an appeal lodged out of time. 
  
The appeal, which must be made in writing, must be based on one or more of the grounds 
set out in Section 130 of the 1997 Act, and you should state the facts on which you propose 
to rely in support of each of the grounds of the appeal.  The grounds of appeal and statement 
of facts must be submitted with your appeal or within 14 days of your being required to do so 
by the Scottish Government. 
   
If you lodge an appeal, the enforcement notice is suspended and will not take effect unless 
the appeal is withdrawn or dismissed. 
 
PENALTIES FOR NON-COMPLIANCE WITH AN ENFORCEMENT NOTICE 
  
Where an enforcement notice requires the discontinuance of a use of land or compliance, in 
respect of a use of land or the carrying out of operations, with any conditions or limitations, 
then any person who, without the grant of planning permission uses the land or causes or 
permits it to be used, or carries out those operations or causes or permits them to be carried 
out, is guilty of an offence and liable on summary conviction to a fine not exceeding Twenty 
Thousand Pounds or on conviction on indictment to an unlimited fine.  Furthermore, if the 
use is continued after conviction the person may be convicted of a second or subsequent 
offence. 
 
FIXED PENALTY NOTICE 
 
Section 136A of the 2006 Act amended the 1997 Act to introduce a new planning 
enforcement power enabling planning authorities to issue a fixed penalty notice (FPN) as an 
alternative to prosecution where a person fails to comply with the terms of an enforcement 
notice.  
 
Failure to comply with this notice may result in a fixed penalty notice being issued, with a fine 
of £2000 in respect of a breach of an enforcement notice. Please note that while payment of 
this fine prevents future prosecution this does not remove your responsibility to comply with 
the terms of this notice and may, as a result, instigate the undertaking of further planning 
enforcement proceedings. 
 
 
 



DIRECT ACTION FOR NON-COMPLIANCE WITH AN ENFORCEMENT NOTICE 
  
If the steps required by an enforcement notice are not taken within the specified period(s) the 
Council may enter on the land, take those steps and recover the cost from the owner or 
lessee of the land. 
  
FURTHER OFFENCES  
  
Compliance with the terms of an enforcement notice does not discharge the notice.  It will 
continue in effect and any repetition of the breach of control may incur further penalties or 
may result in direct action by the Council. 
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Enforcement Sections of the Town & Country Planning (Scotland) Act 1997 
   
Issue of 
enforcement 
notice. 

    127. - (1) The planning authority may issue a notice (in this Act referred Act 
as an "enforcement notice") where it appears to them-  
  

  (a) that there has been a breach of planning control, and 
  (b) that it is expedient to issue the notice, having regard to the provisions of the 

development plan and to any other material considerations. 
      (2) A copy of an enforcement notice shall be served-  

  
  (a) on the owner and on the occupier of the land to which it relates, and 
  (b) on any other person having an interest in the land, being an interest which, in 

the opinion of the authority, is materially affected by the notice. 
      (3) The service of the notice shall take place-  

  
  (a) not more than 28 days after its date of issue, and 
  (b) not less than 28 days before the date specified in it as the date on which it is 

to take effect. 
Contents and 
effect of 
notice. 

    128. - (1) An enforcement notice shall state-  
  

  (a) the matters which appear to the planning authority to constitute the breach of 
planning control, and 

  (b) the paragraph of section 123(1) within which, in the opinion of the authority, 
the breach falls. 

      (2) A notice complies with subsection (1)(a) if it enables any person on whom 
a copy of it is served to know what those matters are. 
  

      (3) An enforcement notice shall specify the steps which the authority require 
to be taken, or the activities which the authority require to cease, in order to 
achieve, wholly or partly, any of the following purposes. 
  

      (4) Those purposes are-  
  

  (a) remedying the breach by making any development comply with the terms 
(including conditions and limitations) of any planning permission which has 
been granted in respect of the land by discontinuing any use of the land or by 
restoring the land to its condition before the breach took place; or 

  (b) remedying any injury to amenity which has been caused by the breach. 
      (5) An enforcement notice may, for example, require-  

  
  (a) the alteration or removal of any buildings or works, 
  (b) the carrying out of any building or other operations, 
  (c) any activity on the land not to be carried on except to the extent specified in 

the notice, or 
  (d) the contour of a deposit of refuse or waste materials on land to be modified 
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by altering the gradient or gradients of its sides. 
      (6) An enforcement notice issued in respect of a breach of planning control 

consisting of demolition of a building may require the construction of a building 
(in this section referred to as a "replacement building") which, subject to 
subsection (7), is as similar as possible to the demolished building. 
  

      (7) A replacement building-  
  

  (a) must comply with any requirement imposed by or under any enactment 
applicable to the construction of buildings, 

  (b) may differ from the demolished building in any respect which, if the 
demolished building had been altered in that respect, would not have constituted 
a breach of planning control, and 

  (c) must comply with any regulations made for the purposes of this subsection 
(including regulations modifying paragraphs (a) and (b) of this subsection). 

      (8) An enforcement notice shall specify the date on which it is to take effect 
and, subject to section 131(3), shall take effect on that date. 
  

      (9) An enforcement notice shall specify the period for compliance with the 
notice at the end of which any steps are required to have been taken or any 
activities are required to have ceased, and may specify different periods for 
different steps or activities. 
  

      (10) Where different periods apply to different steps or activities, references 
in this Part to the period for compliance with an enforcement notice, in relation 
to any step or activity, are to the period at the end of which the step is required 
to have been taken or the activity is required to have ceased. 
  

      (11) An enforcement notice shall specify such additional matters as may be 
prescribed. 
  

      (12) Regulations may require every copy of an enforcement notice served 
under section 127 to be accompanied by an explanatory note giving prescribed 
information as to the right of appeal under section 130. 
  

      (13) Where-  
  

  (a) an enforcement notice in respect of any breach of planning control could 
have required any buildings or works to be removed or any activity to cease, but 
does not do so, and 

  (b) all the requirements of the notice have been complied with, 
  then, so far as the notice did not so require, planning permission shall be treated 

as having been granted under section 33 in respect of development consisting of 
the construction of the buildings or works or, as the case may be, the carrying 
out of the activities. 
  

      (14) Where-  
  

  (a) an enforcement notice requires the construction of a replacement building, 
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and 
  (b) all the requirements of the notice with respect to that construction have been 

complied with, 
  planning permission shall be treated as having been granted under section 33 in 

respect of development consisting of that construction. 
  

Variation and withdrawal of 
enforcement notice. 

    129. - (1) The planning authority may-  
  

  (a) withdraw an enforcement notice issued by them, or 
  (b) waive or relax any requirement of such a notice and, 

in particular, may extend any period specified in 
accordance with section 128(9). 

      (2) The powers conferred by subsection (1) may be 
exercised whether or not the notice has taken effect. 
  

      (3) The planning authority shall, immediately after 
exercising the powers conferred by subsection (1), give 
notice of the exercise to every person who has been 
served with a copy of the enforcement notice or would, 
if the notice were reissued, be served with a copy of it. 
  

      (4) The withdrawal of an enforcement notice does not 
affect the power of the planning authority to issue a 
further enforcement notice. 
  

Appeal against enforcement notice.     130. - (1) A person on whom an enforcement notice 
is served or any other person having an interest in the 
land may, at any time before the date specified in the 
notice as the date on which it is to take effect, appeal to 
the Secretary of State against the notice on any of the 
following grounds-  
  

  (b) that those matters have not occurred; 
  (c) that those matters (if they occurred) do not constitute 

a breach of planning control; 
  (d) that, at the date when the notice was issued, no 

enforcement action could be taken in respect of any 
breach of planning control which may be constituted by 
those matters; 

  (e) that copies of the enforcement notice were not 
served as required by section 127; 

  (f) that the steps required by the notice to be taken, or 
the activities required by the notice to cease, exceed 
what is necessary to remedy any breach of planning 
control which may be constituted by those matters or, as 
the case may be, to remedy any injury to amenity which 
has been caused by any such breach; 

  (g) that any period specified in the notice in accordance 
with section 128(9) falls short of what should 
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reasonably be allowed. 
      (2) An appeal under this section shall be made either-  

  
  (a) by giving written notice of the appeal to the 

Secretary of State before the date specified in the 
enforcement notice as the date on which it is to take 
effect, or 

  (b) by sending such notice to him in a properly 
addressed and prepaid letter posted to him at such time 
that, in the ordinary course of post, it would be 
delivered to him before that date. 

      (3) A person who gives notice under subsection (2) 
shall submit to the Secretary of State, either when 
giving the notice or within the prescribed time, a 
statement in writing-  
  

  (a) specifying the grounds on which he is appealing 
against the enforcement notice, and 

  (b) giving such further information as may be 
prescribed. 

Appeals: supplementary provisions.     131. - (1) The Secretary of State may by regulations 
prescribe the procedure which is to be followed on 
appeals under section 130 and, in particular, but without 
prejudice to the generality of the foregoing provisions 
of this subsection, in so prescribing may-  
  

  (a) specify the matters on which information is to be 
given in a statement under section 130(3); 

  (b) require the planning authority to submit, within such 
time as may be specified, a statement indicating the 
submissions which they propose to put forward on the 
appeal; 

  (c) specify the matters to be included in such a 
statement; 

  (d) require the authority or the appellant to give such 
notice of an appeal as may be specified to such persons 
as may be specified; 

  (e) require the authority to send to the Secretary of 
State, within such period from the date of the bringing 
of the appeal as may be specified, a copy of the 
enforcement notice and a list of the persons served with 
copies of it. 

      (2) Subject to section 132(3), the Secretary of State 
shall, if either the appellant or the planning authority so 
desire, give each of them an opportunity of appearing 
before and being heard by a person appointed by the 
Secretary of State for the purpose. 
  

      (3) Where an appeal is brought under section 130 the 
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enforcement notice shall be of no effect pending the 
final determination or the withdrawal of the appeal. 
  

      (4) Schedule 4 applies to appeals under section 130, 
including appeals under that section as applied by 
regulations under any other provisions of this Act. 
  

General provisions relating to 
determination of appeals. 

    132. - (1) On the determination of an appeal under 
section 130, the Secretary of State shall give directions 
for giving effect to the determination, including, where 
appropriate, directions for quashing the enforcement 
notice. 
  

      (2) On such an appeal the Secretary of State may-  
  

  (a) correct any defect, error or misdescription in the 
enforcement notice, or 

  (b) vary the terms of the enforcement notice, 
  if he is satisfied that the correction or variation will not 

cause injustice to the appellant or the planning 
authority. 
  

      (3) The Secretary of State may-  
  

  (a) dismiss an appeal if the appellant fails to comply 
with section 130(3) within the prescribed time, and 

  (b) allow an appeal and quash the enforcement notice if 
the planning authority fail to comply with any 
requirement imposed by virtue of paragraph (b), (c) or 
(e) of section 131(1). 

      (4) Where it would otherwise be a ground for 
determining an appeal in favour of the appellant that a 
person required by section 127(2) to be served with a 
copy of the enforcement notice was not served, the 
Secretary of State may disregard that fact if neither the 
appellant nor that person has been substantially 
prejudiced by the failure to serve him. 
  

Grant or modification of planning 
permission on appeal against 
enforcement notice. 

    133. - (1) On the determination of an appeal under 
section 130, the Secretary of State may-  
  

  (a) grant planning permission in respect of any of the 
matters stated in the enforcement notice as constituting 
a breach of planning control or any of those matters so 
far as relating to part of the land to which the notice 
relates, 

  (b) discharge any condition or limitation subject to 
which planning permission was granted, 

  (c) grant planning permission for such other 
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development on the land to which the enforcement 
notice relates as appears to him to be appropriate, and 

  (d) determine whether on the date on which the appeal 
was made, any existing use of the land was lawful, any 
operations which had been carried out in, on, over or 
under the land were lawful or any matter constituting a 
failure to comply with any condition or limitation 
subject to which the permission was granted was lawful 
and, if so, issue a certificate under section 150. 

      (2) The provisions of sections 150 to 153 mentioned 
in subsection (3) shall apply for the purposes of 
subsection (1)(d) as they apply for the purposes of 
section 150, but as if-  
  

  (a) any reference to an application for a certificate were 
a reference to the appeal and any reference to the date 
of such an application were a reference to the date on 
which the appeal is made, and 

  (b) references to the planning authority were references 
to the Secretary of State. 

      (3) Those provisions are sections 150(5) to (7), 
152(4) (so far as it relates to the form of the certificate), 
(6) and (7) and 153. 
  

      (4) In considering whether to grant planning 
permission under subsection (1), the Secretary of State 
shall have regard to the provisions of the development 
plan, so far as material to the subject matter of the 
enforcement notice, and to any other material 
considerations. 
  

      (5) The planning permission which may be granted 
under subsection (1) is any planning permission which 
might be granted on an application under Part III. 
  

      (6) Where the Secretary of State discharges a 
condition or limitation under subsection (1), he may 
substitute for it any other condition or limitation. 
  

      (7) Where an appeal against an enforcement notice is 
brought under section 130, the appellant shall be 
deemed to have made an application for planning 
permission in respect of the matters stated in the 
enforcement notice as constituting a breach of planning 
control. 
  

      (8) Where-  
  

  (a) the statement under section 130(3) specifies the 
ground mentioned in subsection (1)(a) of that section, 



    Page12 

  (b) any fee is payable under regulations made by virtue 
of section 252 in respect of the application deemed to be 
made by virtue of the appeal, and 

  (c) the Secretary of State gives notice in writing to the 
appellant specifying the period within which the fee 
must be paid, 

  then, if that fee is not paid within that period, the 
appeal, so far as brought on that ground, and the 
application shall lapse at the end of that period. 
  

      (9) Any planning permission granted under 
subsection (1) on an appeal shall be treated as granted 
on the application deemed to have been made by the 
appellant. 
  

      (10) In relation to a grant of planning permission or a 
determination under subsection (1) the Secretary of 
State's decision shall be final. 
  

      (11) For the purposes of section 36 the decision shall 
be treated as having been given by the Secretary of 
State in dealing with an application for planning 
permission made to the planning authority. 
  

Validity of enforcement notices.     134. The validity of an enforcement notice shall not 
be questioned in any proceedings whatsoever on any of 
the grounds specified in section 130(1)(b) to (e) except 
by appeal under that section 
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