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Education Management Circular No 3.11

Community Services: Education

Argyll House

Alexandra Parade

Dunoon PA23 8AJ

To: Heads of all Educational Establishments

Dear Colleague

Access to pupil and student records

1 Introduction

1.1 Paragraph 10 of the Schools General (Scotland) Regulations 1975 requires that an

educational record be kept for every school pupil.  The information which must be

held in this record is detailed in education management circular 3.10.

1.2 The introduction of the 1998 Data Protection Act, which came into force in March

2000, created a situation where parents did not have an independent right of access

to their child's school educational records unless the child did not have legal capacity

to exercise their rights under the 1998 Act, or had capacity and had either given their

consent or that capacity could be implied.

1.3 Section 4 of the Education (Disability Strategies and Pupils' Educational Records)

(Scotland) Act 2002 made provision for the enactment of regulations relating to the

keeping, transferring and disclosure of educational records about pupils.  This

legislation came into force on 5 January 2004 by means of the Pupils' Educational

Records (Scotland) Regulations 2003.  These regulations reinstate a parents' right of

independent access to their child's educational records.

1.4 This revised education management circular 3.11 supersedes previous circulars and

associated supplementary material.
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2 What is an educational record?

2.1 The new regulations define an educational record as any record of information, which

• is processed by or on behalf of the responsible body;

• relates to any person who is or has been a pupil at the school;

• relates to the school education of that person;

• originated from or was supplied by a teacher, the pupil to whom the information

relates, a parent of the pupil or any other employee of the responsible body.

Educational records include information held in manual and electronic formats.  This

would include such items as attendance and other reports, correspondence, minutes

of meetings and reviews of progress.  All staff in the education service should

maintain their records on the understanding that access will be available to parents

and pupils or students.

2.2 Please note that any information which is kept or created by a teacher or employee

of the responsible body which is intended solely for his or her own use in the course

of his or her duties is excluded from these regulations.  This could include such things

as lesson plans or records of work.  However, it is important to consider best

practice at all times.  In many cases, the contents of child specific documents such as

ISPs or pupil planners will already involve parental participation in their creation

and review.

2.3 Any information contained in a coordinated support plan is excluded from these

rules of disclosure.  This also applies to coordinated support plans in draft form.

Parents are provided directly with a copy of their child's coordinated support plan

when it is formally opened and a copy of any changes whenever it is reviewed.

2.4 In legal terms the responsible body is defined as the education authority.  However,

in practical terms, the vast majority of requests will be made at school level and the

power to respond to a request for information is delegated to head teachers.  This is

in keeping with previous practice but it is important to ensure that schools respond

to requests within the time constraints imposed by the regulations (see 5.1 below).

3 Who can make a request for information?

The new regulations allow a child with capacity or his/her parents to request

information contained within the child's educational records.  The Age of Legal

Capacity (Scotland) Act 1995 regards a child normally to have capacity at age 12.

However, younger children may be judged to have the necessary capacity to
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understand what is meant by exercising that right and therefore could be allowed to

make a request for information.

3.2 The definition of 'parent' in these regulations is the one set out in section 135 of the

Education (Scotland) Act 1980.  It is a broad definition and includes carers, those

who are liable to maintain or with parental responsibilities and persons who have

care of the child or young person, such as other relatives or foster parents.  However,

unmarried fathers do not have automatic right of access to information.  It depends

on whether they meet the definition in terms of the act (see appendix 1).  Legal and

Protective Services or the Data Protection Officer should be consulted when such

requests are received.

3.3 In certain circumstances, such as situations involving potential or actual domestic

violence, the responsible body will need to ensure that allowing access to the record

does not involve putting any other person at risk (see 8.1 below).  This need not be

the child or young person whose records are being requested.

3.4 A request for information by a parent must

• be in writing or an equivalent text format or in an alternative form which can be

used as a reference source eg video or audio tape;

• state the name of the applicant and an address for correspondence;

• provide a description of the information requested.

Requests for access to information will be directed in the first instance to the head

teacher or head of service.  A form which can be issued to requesters if required is

attached as appendix 2.  The responsible body should record all requests for access

to pupil records and, if appropriate, any reasons for refusal.

3.5 A responsible body does not require to disclose information unless supplied, on

request, with information which satisfies the responsible body as to the identity of

the person making the request and that this is sufficient to locate the information

which that person seeks.

4 Alternative languages or formats

4.1 All requests by parents for information to be provided in an alternative language or

format should be honoured unless, in the opinion of the responsible body, the

request is not reasonable.

4.2 If a request for information in alternative language or format is made, then translation

facilities can be accessed  through Social Work (see 12 below).
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4.3 If a request is made for information in an alternative language format all efforts must

be made to comply with the 15 day time limit (see 5.1 below).

4.4 The cost of providing information in an alternative language or format is still subject

to the maximum charge as defined by the 1998 Act (see 6.2 below).

5 Timescale

5.1 If a parent requests a disclosure of their child's education record, under normal

circumstances, this should be provided within 15 school days of the date of request.

If any correction, addition or erasure is made between that time and the time when

the information is supplied, then the parent shall also be supplied with the amended

information.

6 Cost of supplying information

6.1 If the request is for an inspection of the records then this should be provided free of

charge to that parent.

6.2 If the request is for a copy of all or part of their child's education records, then a fee

may be charged, provided that the fee does not exceed the cost of supply and is

subject to the maximum fee of £10 as prescribed under the 1998 Data Protection Act

(but no more than the actual cost of supply).

7 Repeated requests for information

7.1 Where disclosure of information has already been made to a parent, the responsible

body is not obliged to comply with subsequent identical or similar requests by the

parent unless, in the opinion of the responsible body, there has been a change of

circumstances or a reasonable interval has elapsed since the previous requests.  In

determining whether a reasonable interval has elapsed between requests, regard shall

be had to the nature of the information requested and the frequency with which the

information has altered.

7.2 A note of all requests should be kept in order that an audit trail can be pursued at a

later date if required.

8 Circumstances where information should not be disclosed

8.1 In certain circumstances the responsible body shall not disclose information:

• subject to any order under ss30(2) and 38(1) of the 1998 Data Protection Act;

this relates to any areas which a Scottish Minister declares exempt from

disclosure.
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• of a sensitive nature as defined in s2 of the 1998 Act; this relates to a person's

(a) racial or ethnic origin;

(b) political opinions;

(c) religious beliefs or other beliefs of a similar nature;

(d) membership of a trade union;

(e) physical or mental health or condition;

(f) sexual life;

(g) commission or alleged commission of any offence;

(h) involvement with the criminal justice system arising from offences or alleged

offences, the disposal of any such proceedings or the sentence of any court in

any such proceedings.

• where, in the opinion of the responsible body, disclosure would be likely to

cause significant distress or harm to the pupil or any other person (see 3.3

above).

• where a Section 10 notice under the Data Protection Act has been received; any

such notice should be immediately referred to the Council's Data Protection

Officer.

• that consists of a reference given or to be given in confidence by the responsible

body for the purposes of the education, training or employment, prospective

education, training or employment, of the pupil.

8.2 Consent is required for access to information which in the opinion of the education

authority would be likely to disclose personal information about a third party - that

is a person other than the parent, pupil or student or professionals involved with the

case.  In these circumstances the education authority should ask the third party in

writing for consent before the information is disclosed.  Where consent is withheld or

not possible to obtain the authority must give access to as much of the information

as possible without disclosing personal information about the third party.

8.3 Staff should consult with Legal Services or Data Protection Officer if they have any

doubt as to the validity or legitimacy of any request for information or the nature of

the information being requested.

9 Rectification and erasure of inaccurate information

9.1 A parent may request that the responsible body rectify or erase any of the

information in the educational records to which they would be entitled to request

disclosure which they consider inaccurate.
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9.2 The responsible body shall not be required to take any action to such a request

unless the parent making the request:

• supplies sufficient information in order to locate that data they regard as

inaccurate;

• specifies in what respect the information is inaccurate;

• specifies in what manner the parent considers the responsible body should

rectify the information or what part should be erased.

9.3 Should the information be considered inaccurate by the responsible body then it can

take action to rectify or erase all or part of the inaccuracies.  The parent shall then be

provided with a copy of the rectified information.  However, if the responsible body

is not satisfied that any information is inaccurate it will notify the parent of its

opinion with reasons for its decision.

10 Pupil transfer

10.1 Where a pupil transfers to another school, the responsible body shall transmit a

copy of the pupil's educational records to the body responsible for the management

of that school, free of charge, if that body so requests, and within 15 school days of

receiving the request.

11 Preservation of education records

11.1 Pupil education records shall be kept by the responsible body for 5 years after the

pupil has stopped receiving school education.
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12 Useful contacts

Legal Services, Kilmory, Lochgilphead 01546 604198

Data Protection Officer 01546 604342

Translation Facilities are available from Glasgow Interpreting Services

Glasgow City Council

39 Napiershall Street

Glasgow

G20 6EZ

0141-341 0019

Yours sincerely

Executive Director of Community Services

March 2010
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Appendix 1

1 Meaning of the term 'parent'

The definition of a 'parent' for the purposes of the School Pupil Records (Scotland)

Regulations 1990 and the Further Education Student Records (Scotland) Regulations

1990 incorporates and widens the meaning given in the Education (Scotland) Act

1980.

'Parent' therefore includes:

(a) any person who has parental responsibilities within the meaning of s1(3) of the

Children (Scotland) Act 1995 in relation to or has care of a pupil or student.

(b) any person who is liable to maintain a pupil or student.

(c) any person who has been appointed a carer of a pupil or student.

(d) any person who is legally entitled to administer the affairs of a pupil or student.

(e) any person who appears to the education authority to have assumed actual

responsibility for the pupil or student.

In general, rights under the regulations extend to both parents if they were married

when the child was born whether they remain together or whether they are separated

or divorced.  Both parents retain parental rights under the regulations unless a court

has removed them.  The formal access request (appendix 2) asks for confirmation

that no such court order is in existence.

The father of a child who was not married to the mother at the time of birth does not

have an automatic right of access.   He has to fulfill the requirements of the

definition.  Therefore for example he may have parental responsibilities as a result of

a court order or agreement with the mother or he may be liable to maintain the pupil.

Headteachers require to satisfy themselves that the person has an entitlement of

access to the records.  If the parent with parental rights objects to the other parent

(or any other person) receiving the documentation then headteachers should consult

with Legal and Protective Services before issuing the information.  This includes

requests from unmarried fathers.
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Appendix 2: Access to pupil and student records

Formal access request

To: Head Teacher

Head of Service

Section 1

Name of pupil or student

Date of birth

Address

Telephone number

School attended

Section 2

If you are not the pupil or student named above, please complete the following.

Name

Address

Telephone number

Relationship to pupil/student

[Provide evidence]

Section 3

I would like to have access to any record which the education department holds on the

pupil or student named in Section 1.  I confirm that there is no court order preventing me

from obtaining access to this record.

Signed Date


